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Abstract
The diffusion of sexual psychopath laws has followed this course: a community is thrown into panic by a few serious sex crimes, which are given nation-wide publicity; the community acts in an agitated manner, and all sorts of proposals are made; a committee is then appointed to study the facts and to make recommendations. The committee recommends a sexual psychopath law as the scientific procedure for control of sex crimes. This recommendation is consistent with the trend toward treatment policies in criminal justice in preference to policies of punishment.
This paper is an analysis of the diffusion of sexual psychopath laws from the point of view of collective behavior. Since 1937 twelve states and the District of Columbia have enacted sexual psychopath laws. With minor variations they provide that a person who is diagnosed as a sexual psychopath may be confined for an indefinite period in a state hospital for the insane. This confinement is not ordered by a criminal court as a punishment for crime but by a probate court for the protection of society against persons who are believed to have irresistible sexual impulses
.

Implicit in these laws is a series of propositions which have been made explicit in an extensive popular literature, namely, that the present danger to women and children from serious sex crimes is very great, for the number of sex crimes is large and is increasing more rapidly than any other crime; that most sex crimes are committed by “sexual degenerates,” “sex fiends,” or “sexual psychopaths” and that these persons persist in their sexual crimes throughout life; that they always give warning that they are dangerous by first committing minor offenses; that any psychiatrist can diagnose them with a high degree of precision at an early age, before they have committed serious sex crimes; and that sexual psychopaths who are diagnosed and identified should be confined as irresponsible persons until they are pronounced by psychiatrists to be completely and permanently cured of their malady
.

Most of these propositions can be demonstrated to be false and the others questionable. More particularly, the concept of the “sexual psychopath” is so vague that it cannot be used for judicial and administrative purposes without the danger that the law may injure the society more than do the sex crimes which it is designed to correct. Moreover, the states which have enacted such laws make little or no use of them. And there is no difference in the trend in rates of serious sex crimes, so far as it can be determined, between the states which enact such laws and adjoining states which do not
.

These dangerous and futile laws are being diffused with considerable rapidity in the United States. Michigan first enacted such a law in 1937
. Illinois followed in 1938, and California and Minnesota in 1939. Thus four stales have had these laws for ten years. In 1943 Vermont passed a sexual psychopath law; in 1945 Ohio; in 1947 Massachusetts, Washington, and Wisconsin; in 1948 the District of Columbia; and in 1949 Indiana, New Hampshire, and New Jersey. They continue to spread, with no indication of abatement. What is the explanation of this diffusion of laws which have little or no merit? 

First, these laws are customarily enacted after a state of fear has been aroused in a community by a few serious sex crimes committed in quick succession. This is illustrated in in Indiana, where a law was passed following three or four sexual attacks in Indianapolis, with murder in two. Heads of families bought guns and watchdogs and the supply of locks and chains in the hardware stores of the city was completely exhausted
.  

The sex murders of children are most effective in producing hysteria. Speaking of New York City in 1937, after four girls had been murdered in connection with sexual attacks, Austin H. MacCormick says: 

For a while it was utterly unsafe to speak to a child on the street unless one was well-dressed and well-known in the neighborhood. To try to help a lost child, with tears streaming down its face, to find its way home would in some neighborhood cause a mob to form and violence to be threatened
.
The hysteria produced by child murders is due in part to the fact that the ordinary citizen cannot understand a sex attack on a child. The ordinary citizen can understand fornication or even forcible rape of a woman, but he concludes that a sexual attack on an infant or a girl of six years must be the act of a fiend or maniac. Fear is the greater because the behavior is so incomprehensible. 

A protracted man-hunt following a sex attack arouses additional fear. The newspapers report daily on the progress of the chase, and every real or imagined sex attack, from near and far, is given prominence. In the case of Fred Stroble in Los Angeles in November, 1949, three days elapsed between the discovery of the mutilated body of his victim and his capture. A description of the crime and of the suspected criminal was sent to all adjoining cities and counties, and blockades were set up along the Mexican border. Watches were set at hotels, motels, bus stations, railway stations, and saloons. Hundreds of reports came to the police from Los Angeles and from other cities. Timid old men were pulled off streetcars and taken to police stations for identification, and every grandfather was subject to suspicion. The body of a drowned man, recovered from the ocean, was at first reported to be Stroble. The history of Stroble's molestations of other girls was reported. A detailed description of seven other cases of sex murders of girls in Los Angeles since 1924 was published. At the end of the week, twenty-five other cases of molestations of girls in Los Angeles had been reported to the Los Angeles police
. After three days it appeared that Stroble had gone to Ocean Park, on the edge of Los Angeles, and had stayed in hotels there. He then returned to Los Angeles with the intention or surrendering to the police. He went into a bar after alighting from a bus and was recognized and pointed out to a policeman. The picture of the policeman who made the arrest was published in scores of newspapers over the United States as the “capture of the sex fiend.” After his capture, other details of the case and of related cases kept the community in a state of tension. As soon as the district attorney secured from Stroble an account of the manner of the murder, he went to the assembled reporters and repeated the story, “with beads of sweat standing on his face and neck.” The psychiatrist's diagnosis of Stroble was published: he loved this little girl because he was a timid and weak old man, insufficiently aggressive to approach grown women; the murder of the girl was merely an incident due to fear of being caught and punished.

Fear is seldom or never related to statistical trends in sex crimes. New York City's terror in 1937 was at its height in August, although that was not the month when sex crimes reached their peak. The number of sex crimes known to the police of New York City was 175 in April, 211 in May, 159 in August, and 177 in September
. Ordinarily, from two to four spectacular sex crimes in a few weeks are sufficient to evoke the phrase “sex crime wave.” 

     Fear is produced more readily in the modern community than it was earlier in our history because of the increased publicity regarding sex crimes. Any spectacular sex crime is picked up by the press associations and is distributed to practically all the newspapers in the nation; in addition, it is often described in news broadcasts. Then weekly and monthly journals publish general articles on sex crimes. All this produces a widespread uneasiness which, given a few local incidents, readily bursts into hysteria.

Although this condition of fear has been found in all the states prior to the enactment of their sexual psychopath laws, it is not a sufficient explanation of the laws. For generations communities have been frightened by sex crimes and have not enacted sexual psychopath laws. In the present generation the states which have not enacted sexual psychopath laws have had similar fears. 

A second element in the process of developing sexual psychopath laws is the agitated activity of the community in connection with the fear. The attention of the community is focused on sex crimes, and people in the most varied situations envisage dangers and see the need of and possibility for their control. When a news broadcaster, in connection with the Stroble case, expressed the belief over the radio that something should be done, he received more than two hundred telegrams agreeing with him. The mother of the murdered girl demanded punishment for the daughter of Stroble, who had harbored him without notifying the parents of girls in the neighborhood that he was a dangerous criminal. A woman spoke in condemnation of strip-tease and other lewd shows as stimulating sex fiends and demanded that they be closed. Letters to the editors demanded that sex criminals be castrated; others recommended whipping. The City Council of Los Angeles adopted a resolution demanding that the legislature of the state be called in special sessions to enact laws which would punish sex crimes more severely and would make sex criminals ineligible for parole. The attorney-general of the state sent a bulletin to all sheriffs and police chiefs urging them to enforce strictly the laws which required registration of all sex criminals. The judiciary committee of the state legislature appointed a subcommittee to study the problem of sex crimes and to make recommendations to a special session of the legislature. The superintendent of city schools urged, among other things, that sex offenders who loitered around the schools should be prosecuted. The grand jury met and started a general investigation of sex crimes. The Juvenile Protective Committee urged an appropriation of $50,000 for medical and clinical treatment of sex offenders, and the County Probation Department energetically requested the authorizing of a psychiatric clinic for the study and supervision of sex offenders. It was reported that some psychiatrists in the city opposed these suggestions for psychiatric clinics as “socialized medicine” and “statism”.

In the meantime, organization developed in other directions. The sheriff's office set up a special detail on sex offenses, with a staff to co-ordinate all police activities on sex offenses in the county. The Parent-Teacher Association sponsored mass meetings, with blanks on which interested persons could enrol as members of an organization which would continue its efforts until effective action for control of sex crimes was taken. At the first mass meeting, attended by about eight hundred people, speakers were scheduled to explain the existing laws and procedures and to suggest programs for improvement. The news of the Stroble crime and of subsequent events was carried over the nation by the press associations and produced national reactions. J. Edgar Hoover was quoted as calling for an all-out war against sex criminals The Associated Press's science editor wrote a syndicated column on the views of leaders in the nation regarding methods of controlling sex crimes. 

The third phase in the development of these sexual psychopath laws has been the appointment of a committee. The committee gathers the many conflicting recommendations of persons and groups of persons, attempts to determine “facts,” studies procedures in other states, and makes recommendations, which generally include bills for the legislature. Although the general fear usually subsides within a few days, a committee has the formal duty of following through until positive action is taken. Terror which does not result in a committee is much less likely to result in a law. The appointment of a committee is a conventional method of dealing with any problem. Even during the recent agitations in California and Michigan, which have had sexual psychopath laws for ten years, committees have been appointed to study sex crimes and to make recommendations. 

   These committees deal with emergencies, and their investigations are relatively superficial. Even so, the community sometimes becomes impatient. Before a committee appointed by the Massachusetts legislature had had time for even a superficial investigation, the impatient legislature enacted a sexual psychopath law. The committee report several months later recommended that the statute which had just been enacted should be repealed on the ground that sex crimes should not be considered apart from the general correctional system of the state
. Similarly, the legislature of New Jersey enacted a sexual psychopath law in 1949 and also appointed a committee to investigate sex crimes and to suggest a policy. In New York City, on the other hand, the mayor took certain emergency actions in 1937 and did not appoint a committee until several months after the crisis. This committee made a very thorough study of all sex crimes in New York City in the decade 1930-39 and did not report for two or three years. The result was that New York State did not enact a sexual psychopath law; and, in fact, the committee was divided in its recommendation that such a law should be enacted.

In some states, at the committee stage of the development of a sexual psychopath law, psychiatrists have played an important part. The psychiatrists, more than any others, have been the interest group back of the laws. A committee of psychiatrists and neurologists in Chicago wrote the bill which became the sexual psychopath law of Illinois; the bill was sponsored by the Chicago Bar Association and by the state's attorney of Cook County and was enacted with little opposition in the next session of the state legislature
. In Minnesota all of the members of the governor's committee except one were psychiatrists. In Wisconsin the Milwaukee Neuropsychiatric Society shared in pressing the Milwaukee Crime Commission for the enactment of the law. In Indiana the attorney-general's committee received from the American Psychiatric Association copies of all of the sexual psychopath laws which had been enacted in other states. 

  Such actions by psychiatrists are consistent in some respects with their general views. Most psychiatrists assert that serious sex crimes are the result of mental pathology, although few of them would make such unqualified statements as that attributed to Dr. A. A. Brill at the time of the panic in New York City in 1937: “Sex crimes are committed only by people of defective mentality. All mental defectives have either actual or potential sex abnormalities.”
 Also, psychiatrists almost without exception favor the view that criminals should be treated as patients. Moreover, since the sexual psychopath laws usually specify that the diagnosis for the court shall be made by psychiatrists, they have an economic interest in the extension of this procedure. 

While psychiatrists have often played an important part in the promotion of sexual psychopath laws, many prominent psychiatrists have been forthright in their opposition to them. They know that the sexual psychopath cannot be defined or identified. Probably most of the psychiatrists in the nation have been indifferent to legislation; they have exerted themselves neither to promote nor to oppose enactment. 

The function of the committee is to organize information. The committee, dealing with emergency conditions, customarily takes the information which is available. Much of this has been distributed through popular literature, which contains the series of propositions outlined above. The latter are customarily accepted without firsthand investigation by the committee and are presented to the legislature and the public as “science.” Although these propositions are all false or questionable, they have nevertheless been very effective in the diffusion of the laws. Bills are presented to the legislature with the explanation that these are the most enlightened and effective methods of dealing with the problem of sex crimes and that the states which have sexual psychopath laws have found them effective. Very little discussion occurs in the legislature. When the bill for the District of Columbia was presented in Congress, the only question asked was whether this bill, if enacted, would weaken or strengthen the sex laws; the questioner was satisfied with a categorical reply that the bill would strengthen them
.

The law is similarly presented to the public as the most enlightened and effective method of dealing with sex offenders. After the sexual psychopath bill had been drafted in Indiana, the Indianapolis Star had the following editorial: 

    Indiana today is on one step nearer an enlightened approach to the growing menace of sex crimes. A proposed new law to institutionalize sexual psychopaths until pronounced permanently recovered has been drafted by a special state citizens' committee which helped the attorney general's office to study the problem. .. Such a law should become a realistic, practical answer to the sex crime problem. This type of legislation has succeeded elsewhere and is long overdue in Indiana
.
The diffusion of sexual psychopath laws, consequently, has occurred under the following conditions: a state of fear developed, to some extent, by a general, nation-wide popular literature and made explicit by a few spectacular sex crimes; a series of scattered and conflicting reactions by many individuals and groups within the community; the appointment of a committee which in some cases has been guided by psychiatrists, which organizes existing information regarding sex crimes and the precedents for their control and which presents a sexual psychopath law to the legislature and to the public as the most scientific and enlightened method of protecting  society against dangerous sex criminals. The organization of information in the name of science and without critical appraisal seems to be more invariably related to the emergence of a sexual psychopath law than is any other part of this genetic process.  

The most significant reason for the specific content of the proposals of these committees—treatment of the sex criminal as a patient—is that it is consistent with a general social movement
. For a century or more two rival policies have been used in criminal justice. One is the punitive policy; the other is the treatment policy. The treatment policy is evidenced by probation, parole, the indeterminate sentence, the juvenile court, the court clinic, and the facilities in correctional institutions for education, recreation, and religion. The treatment policy has been gaining, and the punitive policy has been losing, ground.  

The trend toward treatment and away from punishment is based on cultural changes in the society. The trend away from punishment in criminal justice is consistent with the trend away from punishment in the home, the school, and the church. The trend toward treatment is consistent with a general trend toward scientific procedures in other fields, as illustrated by medicine, with its techniques of diagnosis and with treatment and prevention based on scientific knowledge of the causes of disease. The trend away from punishment toward treatment is not, however, based on a demonstration that treatment is more effective than punishment in protecting society against crime, for no such demonstration is available. Also, the fact that the trend in punishment is consistent with trends in other aspects of culture is not an adequate explanation of the trend in punishment. A general theory of social change must include more than a showing that one part of a culture changes consistently with other parts of a culture. 

    Not only has there been a trend toward individualization in treatment of offenders, but there has been a trend also toward psychiatric policies. Treatment tends to be organized on the assumption that the criminal is a socially sick person; deviant traits of personality, regarded as relatively permanent and generic, are regarded as the causes of crime. Since the time of Lombroso, at least, the logic of the typological schools of criminology has remained constant, while the specific trait used as the explanation of criminal behavior has changed from time to time. The first school held that criminals constitute a physical type, either epileptoid or degenerate in character; the second, that they are feeble-minded; the third, and current, school holds that criminals are emotionally unstable. All hold that crime can be caused only by a mental pathology of some type. The professionally trained persons other than lawyers who are employed in the field of criminal justice, whether as social workers, psychologists, psychiatrists, or sociologists, tend toward the belief that emotional traits are the explanation of crime. This conclusion likewise has not been demonstrated, and the body of evidence in conflict with the conclusion is increasing.  

A specific aspect of this trend toward treatment of offenders as patients is the provision for psychotic and feeble-minded criminals. When such persons do the things prohibited by criminal law, they may be held to be irresponsible from the legal point of view and may still be ordered to confinement in institutions for the protection of society. All the states have some provision for psychotic criminals, and several have provisions for feeble-minded criminals. In some European nations the provisions for psychotic and feeble-minded criminals have been expanded and generalized under the name of “social security” laws: some have included sexual criminals under their social security measures, and the latter are the direct precedents for the sexual psychopath laws of the United States. 

One of the questions in criminal law has been the criterion of responsibility. The courts have generally held that “knowledge of right and wrong” is the most satisfactory criterion. The psychiatrists have generally opposed this; they have argued that 90 per cent of the inmates of state hospitals for the insane can distinguish right from wrong but are, nevertheless, legally irresponsible. The important consideration, they argue, is that the psychotic person has impulses which he cannot control and that “irresistible impulse” should be substituted for “knowledge of right and wrong” as the criterion. The psychiatrists, however, have not been able to make their criterion clear cut for practical purposes.  

The trend away from punishment and toward treatment of criminals as patients is to some extent a “paper” trend. Laws are enacted which provide for treatment rather than punishment; but the treatment goes on within a framework of punishment, and in many respects the punitive policies continue, despite changes in legislation. Probation, for instance, is upheld from the constitutional point of view as a suspension of punishment rather than as a method co-ordinate with punishment and is regarded by some persons as effective primarily because of the threat implied in it that punishment will follow violation of probation. 

The sexual psychopath laws are consistent with this general social movement toward treatment of criminals as patients. Some laws define sexual psychopaths as “patients”; they provide for institutional care similar to that already provided for psychotic and feeble-minded criminals; they substitute the criterion of “irresistible impulse” for the criterion of “knowledge of right and wrong”; and they reflect the belief that sex criminals are psychopathic. The consistency with a general social movement provides a part of the explanation of the diffusion of sexual psychopath laws.  

In the United States the connection between the enactment of sexual psychopath laws and the development of treatment policies is, at best, vague and loose. This is obvious from a consideration of the distribution of the laws. Three New England states, one Middle Atlantic state, and two Pacific Coast states have passed such laws; but the remainder – half of all the states with sexual psychopath laws – are in the North Central region. These laws, in fact, have been enacted in a solid block of North Central states: Ohio, Indiana, Illinois, Michigan, Wisconsin, and Minnesota. On the other hand, no state in the southern, South Central, or Mountain regions has a sexual psychopath law. These regions also are less committed to treatment policies than are the regions which have sexual psychopath laws. While this association may be found when large regions are compared, it is not found when specific states are compared; New York State, for instance, has had an extensive development of treatment policies but no sexual psychopath law. Similarly, the states which have sexual psychopath laws are not differentiated clearly from states which do not have such laws by any statistical variable which has been discovered: they are not differentiated by the rate of rape, by the racial composition of the population, by the proportion of immigrants in the population, by the sex ratio in the population, or by the extent of industrialization or urbanization.  
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